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Guest’s hed bug claim goes to trial

Insect log indicates hotel knew
it had pest problem

Bed bugs present a problem for luxury and
budget hotels alike. Ignoring the problem only
makes things worse — or does it? Surprisingly,
aFlorida courtused onehotel’sattempts toeradi-
cate its infestation against it. Livingston v. H.L
Family Suites, Inc., et al., No. 6:05-cv-860-Orl-
19KRS (M.D. Fla. 05/22/086).

Mathew Livingston and his family stayed at
the Holiday Inn Family Suites nearOrlando, Fla.
Livingston noticed ants and roaches in the first
room he was assigned. After complaining, he
was assigned another room. On the fourth night
at the hotel, Livingston noticed small insects
crawling on him and his child. Upon closer
observation, he discovered that the bedroom's
mattress and box spring were infested with small
brown insects. Livingston checked out of the

hotel and into another property. Fourto fivedays
later, his wife and child sought medical attention
after they discovered red, welt-like bug bites on
their arms and legs.

Livingstonsued thehotel for grossnegligence,
alleging it rented him a room without warning
him of the potential dangers presented by the bed
bug infestation. Livingston contended that the
hotel was aware of the infestation in the room it
rented him. The hotel denied exposing Livingston
to a known danger.

The U.S. District Court, Middle District of
Florida said Livingston could pursue his claim
because thehotel’sinsectlog revealed thatit was
aware of the infestation.

Gross negligence is best described as an act or
omission thatareasonable, prudentperson would
know islikely to resultinharm toanother. “Liabil-
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Harassment complaint doesn’t stop casino from i'mbosing discipline

Discharge prompted by agent’s
confession, not retaliation

Filing a sexual harassment complaint does not
give anemployee the freedom to violate company
rules. If an employee needs to be disciplined for
misconduct whilea complaint isunder investiga-
tion, the employer should not hesitate to doso. A
casino was not faulted for discharging an em-
ployee whocomplained aboutharassmentbecause
termination wasaknownconsequence of violating
company policy. mbornone, et al. v. Treasure Chest
Casino, ctal,, No.04-2150Sec. F(E.D.La.05/03/086).

SylviaImbornone worked asasurveillance
agent at the Treasure Chest Casino for seven
years. She contended that she was subjected to
sexual harassmentby coworkers during most of
her employment. An investigation following
her first complaintin June 2002 led to the termi-
nation of a female coworker. In March 2003,
Imbornone attended an employee training on
the company’s harassment policy, which in-
cluded the possibility of termination for those
who violated the policy.

In July 2003, a male coworker filed a sexual
harassmentcomplaintagainstImbornone. While
ansuspension pending the outcomeofaninves-
tigation, Imbornone admitted to making inap-
propriate comments and again complained that
her coworkerssexually harassed her. One month
later, the casino discharged Imbornone for vio-
lating its sexual harassment policy.

Imbornone sued the casino and its parent
company, Boyd Gaming Co., alleging that she
was discharged in retaliation for complaining
about sexual harassment.

TheU.S. District Court, Eastern Districtof Loui-
siana dismissed Imbornone’s suit, saying that the
casino had a legitimate nondiscriminatory reason
fordischarging her. “[Anemployer] cannotbe ren-
dered powerless to discipline or discharge [anem-
ployee] forinapproprialebehavior, simply because
shecomplainsofsexualharassment,” thecourtsaid.

Thecourt pointed out that Imbormone admitted
that she engaged in the inappropriate behavior.
Further, Imbornone's atlendance at the casino’s
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Regardless of how
thoroughthe treat-
menis are to the
infested room, it is
virtuallyimpossible
to guarantee that
every last bug has
been eliminated
or that all of the
eggs have been
destroyed.
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ity forgrossnegligencefocuseson the hotel'saware-
nessofthedanger, notthe victim's,” the courtsaid.

The court rejected the hotel's ignorance argu-
ment, dtingitsowninsectlog. Just15days priorto
Livingston’sarrival, the court pointed out, a guest
whostayed inthesameroomassigned to Livingston
complained aboutaninsectinfestation. In the two
weeks preceding Livingston's arrival, the hotel
recorded thepresenceofinsectson the Livingstons’
floor four imes. The courtalsonoted thatthe hotel
amended its pestcontrol contractin January 2004,
to provide for the treatment of bed bugs.

The court also rejected the notion that the
Livingstons werebittenat theirsecond hotel. The
insectlog confirmed thatLivingstonreported the
presenceof bed bugs theday hediscovered them,
the court said, and an employee wrote in an e-
mail that she observed them moving around

" under the mattress.

Because the hotel'sown documentation ofits
insect problem corroborated Livingston's claim
that the hotel knew about the infestation, the
hotel could not avoid a trial.

HLaw Comment, by Richard Cooper

This caseillustrates thathotelsmaybeinano-
winsituation when itcomes to dealing with bed
bugs.

Despitea very aggressive approach tobed bug
management, itmaynotalwaysbe possible fora
hotel to guarantee that a room where bed bugs
have been identified is 100 percent free of bugs
before it is placed back into service. There are a
number of reasons why this is true.

Regardless of how thorough the treatments
are to theinfested room, itis virtually impossible
to guarantee thatevery last bug has been elimi-
nated or that all of theeggshave been destroyed.
Soevenifall of the bugs are killed, eggs may still
hatch. Itis for this reason that bed bug manage-
ment effarts typically require several follow up
treatments to completely resolve the problem.

Taking the room out of service until the bugs
have been eliminated is not necessarily a solu-
tion either. Bed bugs feed exclusively on blood
butare able tosurvive several months withouta
meal, and havebeen reported tosurvive aslong
asa year without feeding. Ifa hotel takes aroom
outofservice after treating it fora bed bug infes-
tation, the insects that survived the inifal treat-
ment can lay dormant for months waiting for a
host to return. Lack of ahost may also stimulate
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bugs to migrate to surrounding occupied rooms
in search of a meal.

Inaddition, there arenoreliablemonitoring meth-
ods available to help verify the presence or absence
of bed bugs. Due to their secretive behavior, these
insects are capable of avoiding visible detection by
hidingbeneathbaseboards, within wall voids, orin
crevices that are too small to visually inspect.

What can the hospitality industry do?

Hotels must show that they were as active as
possible in addressing the problem. Following
these suggestionsisstillno guarantee thata room
will be pest free:

1. Taketheinfested room outofservice untilit
has been thoroughly treated for bed bugs.

2. Place the room on a frequent follow-up
schedule that includes intensive inspections,
physical removal of any visible bugs, and re-
treatment as necessary.

3. Establish“clean perimeters,” whichmeans
placing rooms thatshare acommon wall, floor or
ceiling with theinfested room on a treatmentand
inspection program to reduce the likelihood of
bugs spreading to surrounding rooms.

In the long term, hotels may want to:

1. Implement procedures for handling in-
fested furniture tomore likely achieve 100 percent
mortality of all bups and eggs, such as heat
treatments or umigation.

2. Workclosely witha pest-managementfirm
to understand the benefits and limitations of the
services provided. Make sure the program suits
yourneeds and that the treatment provided will
reduce the likelihood of a population rebound.

In this case, the presence of bed bugs doesn’t
appear to be in question, so the real question for
the jury is: Did the hotel take adequate
measures to address the bed bug infestation? A
hotel that can’t show thatitmade diligentefforts
to resolve the problem before putiting the room
backintoservice may beheld liable for the injuries
the bugs inflict on its unwitting guests.

Richard Cooperis the technical director of Cooper
PestSolutionsin Lawrenceville, N.]J. For more infor-
mation on bed bugs, see April 2006 issue, p.10. |
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