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_Choking incident prompts criticism of emergency procedures

Restaurant owner called 911,
was not required to render aid
Although restaurantsare notobligated to per-
form medical procedureson patrons whoexperi-
encelife-threateningsymptoms, they are required
to respond appropriately in an emergency. Res-
taurants should trainstaff toimmediately call 911
if they cbserve a patron in distress. As demon-
strated by this case, responding promptly to a
diner in distress can shield a restaurant from
liability for a choking incident. Campbell v, Eitak,
Inc.,No.965 MDA 2005 (Pa. Super. Ct.02/ 10/ 06).
Christopher Campbell visited Katana, aJapa-
nese restaurant in Wilkes-Barre, Pa. After one
bite ofhis chicken leriyald, a piece of food became
lodged in Campbell’s throat. Campbell notified
anemployee that he was having trouble breath-
ing and asked her to call 911. The restaurant
owner suggested that Campbell try to dislodge
the food by drinking some water. When that
didn’t work, the owner called 911. The emer-
gency medical technicians administered oxygen
and transported Campbell to the hospital. While
surgically removing the chicken from Campbell’s

throat, doctors detected a tear in his esophagus,
which required surgical repair.

Campbellsued therestaurant’'sowner, EitakInc,
fornegligence, alleging thatitfailed to havepolicies
and procedures for responding to a choking emer-
gency. Campbell contended thatEitakshould have
trained its personnel to perform the Heimlich ma-
neuver and to administer appropriate firstaid.

Concluding that the restaurant owner’s re-
sponse to the choking incident was proper, the
Pennsylvania Superior Court said Campbell
could nottake hisclaim to trial. “ A restaurant...
meets its legal duty to a customer in distress
when it summons medical assistance within a
reasonable Hme,” the court said.

Noting that there wereno Pennsylvania court
decisions or statutes addressing the issue of the
duty owed by a restaurant ta a choking patron,
the courtrelied onappellate courtdecisions from
Nevada and Wyoming to determine whether
Eitak’s response was appropriate.

The Nevada Supreme Court determined that
restaurant employees reacted reasonably to a

(See CHOKING on page 4)

Discharge upon return from medical leave sparks FMLA claim

Employer was not obligated
to reinstate worker with restrictions

Anemployee’sright to keep his job under the
Family and Medical Leave Actisnotabsolute. An
employeris not obligated to restore anemployee
to his previous position after protected leave if it
canshow that the employeeis unable to perform
his previous job duties due to restrictions not
refated toa work injury. A Texas restaurantjusti-
fied its decision to discharge an employee upon
hisreturn from FMLA leaveby demonstrating that
he could not perform thelifting requirementsofthe
job. foluison v. Houston's Restaurant, Inc., No. 05-
20230 (5th Cir. 02/17/06).

Benjamin Johnson worked in the kitchenata
Houston's restaurant for 14 years. In July 2001,
Johnson slipped and fell at home, injuring his
back and neck.

Johnson took unpaid leave from work to ac-
quire medical treatment.

In September 2001, Johnson's physician re-
leased him to light-duty work, which restricted
him to lifting no more than 20 pounds. Because
Johnson's kitchen position required heavy lift-
ing, his supervisor offered him a different posi-
tion when they met to discuss his return to work.
Believing that the lower paying position was less
prestigious, Johnson rejected the offer. Johnson's
supervisor promptly discharged him.

Johnson sued the restaurantunder the FMLA
(see FILaw Glossary on pnge 6), alleging that, upon
his return towork, hisemployer refused to rein-
state him to the same or equal level job. The 5th
U.5. Circuit Courtof Appealssaid Johnson could
not pursue his claim because he failed to show

(See CLAIM on page 6)

_

Vol. 21, No. 4

ALgoHOL

Can local governing
body suspend otel’s
operating license? You
be the judge .............. 7

HEALTH AND SAFETY
Bedbugs are back! ..... 10

RETALIATION

Handling of complaint
records bolsters casino’s
retaliation defense ...... 9

SECURITY

Hotel not required to do
business with wnruly
GUESE oo 3

Matel overcomes costly
verdict on guest's
negligent security

a7 O 5

Motel faces trinl
i1 quest’s parking lot
ShOOHNE wvvverririerecnns 11

Suip, FALL

Safety measures clear
restavrant of blame
forslipand fall ........... 4

WAGES AND SALARIES

Independent recruiter
puts resort operator

ot hook for unpaid
WAZES vrvrrvrreermrrressrnrons 2

Nenpayment of deferred
earnings triggers wage
ol R

WonKERS' cOMPENSATION

Enilure to maintain
workers' comp

exposes enployer

to civil sutit oo, 8



nancy.kintner
Rectangle

nancy.kintner
Text Box
Jump to Page 2 to read "Bedbugs are back!".  An article with quotes and information
from Richard Cooper.


“Just because you
can't find the bed-
Dbugs doesn’tmean
they'renol there.

————
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Bedbugs are back!

By now, you have heard all about them: Oval,
wingless insects that hide in the cracks and crev-
icesbehind headboards, baseboards, picture frames
and loase wallpaper, waiting foranopportunity to
feast on their sleeping human prey.

Sound like a nightmare? It was fora Chicago
womanwhastayed ata Catskillsresort last sum-
mer. Leslie Foxsued theNevele Hotelin Ellenville,
N.Y., for $20 million, alleging she suffered 500
bedbug bites during a four-night stay.

What can hotels do to avoid being sued?
Hospitality Law spoke to Richard Cooper, the
technical director of Cooper Pest Solutions in
Lawrence, N.J., for some insight.

“The hospitality industry needs to show itis
being proactive,” Caoper said. Due, in part, to
international travel, some of the nicest hotels are
affected, Cooperexplained. Rather than pretend-
ing the problemisisolated to lessexclusive prop-
erties, hotels need tohavea protocol in place [or
identifying and treating the problem.

There are nomonitoring methods for detect-
ing the presence or absence of this type of pest,
such as the sticky traps used to catch cock-
reaches. Visual detectionfs not the mostreliable
method inlow-level infestations. “Just because
you can’t find them, doesn’t mean they're not
there,” Coopersaid.

Professionals may be best suited to conduct
inspections of hotel guest rooms. Hotelscan use
in-house staff to recognize signs of an infesta-
tion, if they are trained properly. Cooper sug-
geststhe following:

* Develop a proactive inspection process.
When called on te defend your hetel against a

Tips for bedbug inspectars

1. Visible evidence of bedbugs may inchide
live bugs, shed excskeletons, fecal deposils of
dried blood, or eggs glued ‘o surfaces. Do not
expect the fecal stains to be red. After the bugs
digest the blood, itappears as 2 black, lar-like stain,

2. Evidence of bedbugs is less likely to be
found along the seams of the matiress due to the
constant disrupfion caused by daily changing of
linens. Activity is more likely to be found in areas
that areinfrequently disturbed, such as behind the
headboard, in the bed frame, and an the box
spring.

3. Pay particular attention to the four corners
of the bedding as well as where labels or handles
are aftached. Cracks and crevices along with
screw hales should be examined on headboards
and box spdngs. ®

lawsuil, it would be preferable tobe able toshow
you tried to do something rather than that you
knew the problem existed and satidle.

= Conductroutineinspections. Removehead-
boards, at least monthly, for routine inspection.
When sheets arebeing changed, check theseams
of mattresses and box springs forevidence of live
bugs. Doamoreintensive inspection whenmat-
tresses are rotated {see box above).

= Install hypoallerpenic covers for mat-
tressesand box springs. Aslang as these covers
arenotcompromised, bedbugs willbe restricted
to the outside surface of the cover and can't
penetrate the mattress itself. It is cheaper to re-
place the cover than the mattress and box spring
ifbedbugsaredetected.

For more information, visit www.cooperpest.
com /bedbugs /bedbugs(02 htm. W

As National Alcohol Awareness Month,
April represents an opportune time for em-
ployerstoeducateemployeesabout the prab-
lems associated with alcohol use, on and off
the job. Employers can participate in several
ways:

1 Inform employees aboui anonymous
online screening tools. Such tools allow indi-
viduals o privalely learn how alcohol may be
affecting the way they work and live. Examples
include AleoholSereening.org, available through
JoinTogether, aprogramof Beston University's

Recognize April as Alcohol Awareness Month

School of Public Health, and resources on
GetFit SAMHSA.gov, a Substance Abuse and
Mental Health Services Administration Website.

2. Di: i d ional ialsto em-
ployees. Brochures, posters and fact sheets an
alcohal-related issuesare available through the
National Clearinghouse on Aleohol and Drug
Information. VisitNational Alcoho!Screening Day.
orgtoobtain free printadsand door hangers that
employers can useto prometeawareness of this
issueamongtheir workforce,

Souree: www.dol.gov. B
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